[hereinafter Prohibition Ordinance]. Article 89 of Pakistan's Constitution empowers the President to create laws via ordinances when the National Assembly is not in session and "circumstances exist which render it necessary to take immediate action." PAK. CONST. art. 89, cl. 1, available at http://www.nrb.gov.pk/constitutional_and_legal/constitution. This provision enables the President to deal with any circumstances that require legisla-T ostensibly to further the process of "Islamization" in Pakistan.
2 Grafted onto the country's common law system, a remnant of British colonial tive action when the Parliament is not in session, for example, in the transitory period between elections. Such ordinances were envisaged as temporary measures that would lapse after four months unless adopted by the Parliament. However, having taken over power in a military coup in July 1977, General Zia-ul-Haq dissolved the elected Parliament and replaced it with a nominated assembly called the Majlis-e-Shoora. In the absence of Parliament, General Zia-ul-Haq used these law-making powers extensively, especially to further the process of "Islamization" of laws in Pakistan. See Ann Elizabeth Mayer, Islam and the State, 12 CARDOZO L. REV. 1015, 1042-47 (1991) . In 1985, parliamentary elections were held on a non-party basis and the newly elected Parliament passed the notorious Eighth Amendment to Pakistan's Constitution. Article 270A of the Constitution was thereby amended to state that all ordinances, orders, and other laws made between July 5, 1977 , and the date on which the Eighth Amendment came into force (thereby including the Hudood laws) were "affirmed, adopted and declared, notwithstanding any judgment of any court, to have been validly made by competent authority . . . ." PAK. CONST. art. 270A, cl. 2. Thereafter, the Hudood Ordinances were accorded the force equivalent to an Act of Parliament, and became entrenched in Pakistani law.
Many critics have questioned General Zia's intentions as regards his Islamization program, or
Nizam-e-Mustapha as he preferred to call it. See, e.g., ASMA JAHANGIR & HINA JILANI, THE HUDOOD ORDINANCES: A DIVINE SANCTION? 18 (1990). They allege that Zia, who had dismissed the government of Zulfiqar Ali Bhutto in a coup d'etat, needed a political constituency in order to sustain his military rule and cunningly used the slogan of Islamization for this purpose. Id. Charles Kennedy contends that, despite sustained rhetoric, the Zia administration deliberately maintained a slow pace for Islamization. Charles H. Kennedy, Islamization and Legal Reform in Pakistan, 1979 Pakistan, -1989 PAC. AFF. 62 (1990) 
[hereinafter Kennedy, Islamization and Legal Reform in Pakistan].
In support of this argument, Kennedy provides the following evidence: (a) the Federal Shariat Court was created with significant restrictions on its jurisdiction under Article 203B of the Constitution, including a lack of jurisdiction in matters pertaining to Muslim personal law, fiscal laws, taxation, banking, and insurance; (b) Zia appointed a number of "Islamic moderates" to the Shariat courts, so that many of the judges who were responsible for interpreting the Islamic reforms were not the reforms' most zealous advocates; (c) reform of the law of evidence (Qanoon-i-Shahadat) represented a much watered-down version of the obscurantist manifesto since it implemented only one of the amendmentsarguably the one with least practical impact-recommended by the Council of Islamic Ideology; and (d) two weeks after dismissing the government of Prime Minister Junejo on the grounds that it had failed to hasten the process of Islamization, Zia nevertheless entrusted jurisdiction of the Enforcement of Shariah Ordinance to the Pakistani High Courts instead of the Shariat courts. Id. at 64-71. Anita Weiss suggests another agenda behind Islamization: that one primary objective of Islamization, rather than a mere side effect, was the systematic reduction in the power and participation of women in the pub- rule, the laws sought to criminalize extra-marital sexual relations 3 and the consumption of alcohol, 4 as well as to bring into conformity with Islamic injunctions rules relating to certain offenses against property. 5 The laws also introduced punishments of rajm (stoning to death) 6 and public whipping into the criminal laws of Pakistan. 7 Concurrent with the promulgation of the Hudood laws, General Zia's regime introduced a parallel judicial system consisting of the Federal Shariat Court (FSC) and the Shariat Appellate Bench of the Supreme Court 8 empowered to review and declare invalid any law found to be inconsistent with shari'ah (Islamic law) injunctions. 9 3. See Offence of Zina Ordinance § 4, supra note 1, at 52. 4. See Prohibition Ordinance § § 3-16, supra note 1, at 34-37. 5 . See Offences Against Property Ordinance pmbl., supra note 1, at 44. 6 . See Offence of Zina Ordinance § § 5-6, 17, supra note 1, at 52, 55. 7. See Execution of the Punishment of Whipping Ordinance, supra note 1, at 60-62. In fact, while rajm was indeed a novel introduction to Pakistan's penal system, it may not be accurate to describe whipping as either a new or an exclusively "Islamic" form of punishment. Whipping was an available punishment prior to the Hudood laws under the Whipping Act, 1909. See Whipping Act, 1909 (IV of 1909), available at http://www.pakistanlawyers.org (follow "Statutes and Rules" hyperlink). For example, in Farzand Ali v. State, 1971 S.C.M.R. 715 (Sup. Ct. 1971), a case predating the Hudood Ordinances, the Supreme Court upheld a sentence for rape and kidnapping offenses, which included a penalty of twenty lashes. This case is rare, however, and except for whippings carried out in jails for disciplinary reasons, whipping was rarely employed as a punishment under the general criminal laws prior to the Hudood laws' enactment. 9. Commenting on the significance of this event, Dr. Nasim Hasan Shah, retired Chief Justice of Pakistan, stated:
The conferment of such a power of judicial review, with a view to Islamising the existing laws, has no parallel in judicial history. No such power was con-The promulgation of the Hudood laws received robust support from a small segment of Pakistani society: religious political parties and their most ardent followers. 10 For these supporters, the laws were a welcome step towards the enforcement of shari'ah, and, as such, represented a logical and inevitable progression of those historic processes that had led to the creation of the "Islamic Republic of Pakistan. immediately generated vehement protests and criticism from an equally partial sector of the society: 12 urban, "liberal," and "Westernized" members of human rights and women's rights organizations who subscribed to the notion of "separation of church and state." 13 To these opponents, the laws represented gross violations of fundamental human rights, constitutional norms designed to uphold democratic participation in lawmaking, and the equality of citizens irrespective of their religion or gender. 14 However, despite the protests, the majority of Pakistani citizens, ignorant for a multi-faceted explanation of Islamic resurgence in Pakistan during the Zia regime in addition to Zia's personal interest in raising the banner of Islamization. Richter attributes the revival to a number of socio-political factors: the search for a national identity after the Bangladesh debacle; increased ties and enhanced proximity with the Middle East; increase in the geo-political rise of the Middle East on account of oil wealth; broader Islamic revival in the region; and disillusionment with the failures of capitalism and socialism in Pakistan. Id. at 549-57.
12. For a pictorial presentation of the protests held in opposition to the Hudood laws and their violent suppression by the military regime, see JAHANGIR & JILANI, supra note 2, at 34-45.
13. See id. at 18, 21. According to these authors, one can group people into four categories based on their opinions of Hudood laws. First, there are the unrelenting obscurantists who fully support the laws. See id. at 18. Second, there are those amongst the fundamentalists who realize that these laws are defective but "do not ask for their repeal or amendment because they think it would generally undermine the process of Islamization of laws." Id. at 21. Third, there are the patchworkers: "Theirs is the mission of peace making. They do not advocate any radical positions. They neither support the law in full nor seek its repeal. They want to appease both factions through amendments here and there." Id. Fourth, and last, there are the secularist opponents who "reject religion as a basis or source of law." Id.
14. Kennedy, Islamization and Legal Reform in Pakistan, supra note 2, at 74. Kennedy catalogues the criticisms leveled against the Hudood laws and Pakistan's Islamization program as follows:
(a) The human rights argument. The punishments specified in the hudood ordinances (stoning to death, amputation, whipping) constitute cruel and unusual punishments, and border on barbarism. (b) The reactionary argument. Nizam-iMustapha is characterized as an attempt to set Pakistan back fourteen hundred years to the time of Rightly-Guided Caliphs. (c) The undemocratic argument. Zia's Islamization program was designed to lend support to an unpopular military regime. His policies had the effect of banning political parties and silencing political opposition. (d) The anti-minority argument. The Nizam-iMustapha discriminates against non-Muslims, particularly the Ahmadiyya, and Christians. A corollary of this argument is that Nizam-i-Mustapha is dominated by the Sunni Hanafi fiqh, that is, it is anti-Shia. (e) The misogyny argument. Nizam-i-Mustapha discriminates against the rights of women. And (f) the antirational argument. Nizam-i-Mustapha is opposed to modernity and Westernization; and it is obscurantist.
Id.
of the laws' questionable Islamic credentials, weak doctrinal foundations, and numerous procedural defects, were swayed by the misleading label and remained approvingly silent.
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Although the Hudood laws have been mired in controversy since their inception, limited meaningful public deliberation has occurred during the last two decades. The argumentation over the Hudood laws, as well as the process of Islamization, has been mostly journalistic and occasionally academic. 16 This has served only to harden the two extreme positions, with the two sides talking at each other, rarely listening, and hardly changing any minds.
Every democratically elected government constituted after the demise of General Zia, representing both sides of the political divide, has refrained from tinkering with the Hudood laws. 17 This suggests an appreciation on the part of the country's lawmakers that the ideology of Islamization, if not the Hudood laws themselves, has continued to command the allegiance of a substantial majority of the citizens. 18 Significantly, the Hudood laws have come to symbolize to many Western observers the perceived retrogressive and discriminatory nature of Islam and Islamic laws. In the present geo-political environment characterized by the "Clash of Civilizations" and the "War on Terror," the Hudood laws appear to highlight the dangers associated with the rise of Islamic fundamentalism.
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A major reason for the failure of anti-Hudood activists to win widespread public support has been an inability, or perhaps a conscious decision on their part, to effectively and credibly challenge the fidelity of these laws to their Islamic doctrinal foundations. 20 Further, a bulk of the critique has focused on the language and the structure of the Hudood Ordinances and their misapplication in the trial courts. 21 Inadequate attention has been paid thus far to the evolving jurisprudence of the Shariat appellate courts, which, compelled by the logic of traditional fiqh (Ispolitical parties carry a group of dedicated followers, with enough strength, organisation and clout to keep all governments from implementing a progressive secular policy").
19. (2003) . Studying the practice of pre-modern shari'ah courts in Egypt, Sonbol discovers that the legal precedents of these courts protected the rights of women to a greater extent than many of the religious and secular codes in force today. Id. at 252. She concludes that "ideological presumptions," along with a lack of research, has led to the almost total disregard for the "legal practices accumulated over the centuries which had constituted a common law" in Islamic societies. Id.
23. The establishment of the Federal Shariat Court and the Shariat Appellate Bench of the Supreme Court generated substantial criticism on various constitutional grounds. See generally Kennedy, Islamization and Legal Reform in Pakistan, supra note 2, at 66-67. First, in establishing these "Islamic" courts, the President amended Pakistan's Constitution in the absence of Parliament. Second, the President's power of appointment of ulema judges to the judiciary gave rise to the concern that the Shariat courts would adopt the orthodox positions on interpretations of Islamic law espoused by a segment of the society that formed a numerically insignificant portion of the electorate. Having the power to overrule any legislation enacted by future democratically elected Parliaments, the Shariat courts, it was feared, would impose the views of this minority over those of the majority. Third, the creation of the Shariat courts appeared to undermine further the idea that the judiciary was an independent branch of Pakistani government. [and] that the FSC 'upheld fully' only 19% of the convictions brought before it and that it acquitted 52% of the appellates." Id. at 309. Kennedy also found that over ninety percent of the cases overturned by the FSC were reversed "because of misappreciation of facts, not misinterpretation of law, . . . [and that] even in cases in which it upheld the conviction of the sessions judge, the FSC was more lenient in its sentencing." Id. at 309-10. Accordingly, Kennedy concluded that the "the net effect of FSC decisions . . . has been to moderate substantially This paper will survey the contours of the controversies surrounding the Hudood laws and seek to identify the extent to which the divergent perceptions accord with the reality. The aim is to broaden the horizons of the debate surrounding the Hudood laws by incorporating an "Islamic critique," something that has generally been lacking in the discourse. More importantly, the paper seeks to analyze the role that the FSC has played in substantively shaping the law, indicating thereby that Islamic critiques may offer a viable avenue for alleviating the hardships perpetrated in the application of the Hudood laws. Whereas, it may not be practical to undertake a holistic analysis of the FSC's entire jurisprudence at this stage, this paper will put forward a chronological analysis of the Court's decisions on one-arguably the most contentious-aspect of the Hudood laws: the conviction of rape victims for zina (consensual adultery/fornication) where the pregnancy caused by the rape is regarded as proof of the crime. Criticisms of this scenario have been repeated persistently in both international and domestic news media, and have even become cliché in most academic critiques of the Hudood laws. 25 Most such critiques, however, offer little or no analysis of the relevant jurisprudence of the Shariat courts.
Part II of the paper will provide an overview of the provisions of the "Offence of Zina (Enforcement of Hudood) Ordinance, 1979" (Zina Ordinance), and outline the circumstances in which some trial courts have considered pregnancy as proof of zina in cases prosecuted under the Ordinance. Part III of the paper shall present a review of the jurisprudence of the FSC, indicating the extent to which the Court has addressed the criticisms engendered by the consideration of pregnancy as proof of zina.
26 Part IV will then highlight the principal arguments presented by both the proponents and opponents of the Hudood laws, and analyze the major disagreements in their approaches. Furthermore, it will be argued that this debate has reached a stalemate primarily because it fails to incorporate a vital dimension: a thorough and credible Islamic critique, the zeal of the sessions judges in enforcing the Hudood statutes." Id. at 310. Kennedy attributes this moderation to the typical composition of the Shariat courts and the background of the judges. Kennedy, Islamization and Legal Reform in Pakistan, supra note 2, at 65-66. Whereas the critics complain about the presence of ulema judges on the bench, Kennedy points out that eighteen of the twenty-three judges appointed to serve on the FSC between 1980 and 1989 were former High Court judges, and that twenty possessed Western-style law degrees. Id. at 66.
25. See, e.g., JAHANGIR & JILANI, supra note 2, at 86-87; Weiss, supra note 2, at 870. 26. This part of the paper will incorporate detailed excerpts from the relevant judgments, many of which have been written in grammatically or stylistically deficient English. No attempt has been made to revise the language since it is important to let the judges, under scrutiny, speak for themselves.
evaluating the extent to which the Hudood laws, as presently enforced in Pakistan, accord with the traditional fiqh doctrines upon which they are supposedly founded. The paper shall also advance the argument that the positive developments in the jurisprudence of the FSC are not merely attributable to the political pressures generated by the opponents of the Hudood laws or to international media attention. Rather, it will be shown that the categorical imperatives embedded in the Islamic fiqh doctrines at the foundations of the Hudood laws necessitate many of the positions taken by the Court. Proposals for reform and a conclusion will follow.
II. THE ZINA ORDINANCE

A. Overview
It is said that the Zina Ordinance introduced the sexual offenses of zina and zina-bil-jabr (rape) into Pakistan's criminal laws. 27 Whereas zina was a previously unknown offense, 28 the zina-bil-jabr provisions of the Ordinance replaced pre-existing rape provisions in the Pakistan Penal Code. 29 However, the FSC has held that the Ordinance represents a 28. While zina was a previously unknown offense, adultery was already punishable under the Pakistan Penal Code. The penal code provided:
Whoever has sexual intercourse with a person who is and whom he knows or has reason to believe to be the wife of another man, without the consent or connivance of that man, such sexual intercourse not amounting to the offence of rape, is guilty of the offence of adultery, and shall be punished with imprisonment of either description for a term which may extend to five years, or with fine, or with both. In such case the wife shall not be punishable as an abettor.
PAK. PEN. CODE ch. 20, § 497 (1860) (repealed by Zina Ordinance). Adultery, prior to the Zina Ordinance, was thus an offense that could only be committed by a man. Fornication, or consensual sexual intercourse between unmarried persons, was not an offense prior to the enforcement of the Zina Ordinance.
29. See PAK. PEN. CODE ch. 16-A, § § 375-376 (1860), repealed by Offence of Zina Ordinance § 3, supra note 1, at 52. "complete departure" from the previous law. 30 Accordingly, "no offence by the name of rape exists in the corpus juris of Pakistan" any longer.
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Section 4 of the Ordinance defines the offense of zina as willful sexual intercourse between a man and a woman who are not validly married to each other. 32 Zina is liable to the punishment of hadd (punishment ordained by the Qur'an) 33 if the following proof is presented to the Sessions Court (the trial court): the accused confesses to the commission of zina before the court, or the prosecution presents four credible adult male Muslim eyewitnesses who have seen the very act of penetration. 34 The Explanation.-Penetration is sufficient to constitute the sexual intercourse necessary to the offence of zina.
Offence of Zina Ordinance § 4, supra note 1, at 52. 33. Hudood are generally defined as those crimes for which punishment has been fixed by divine commandment. Though this definition is uniformly adhered to by the ulema, the catalogue of the Hudood crimes in fact varies. As such, some consider only those crimes to be Hudood which have been mentioned in the Qur'an and for which the punishment has been explicitly prescribed therein. Others include those crimes that, though mentioned in the Qur'an, punishment is not explicitly provided. For example, the consumption of alcohol is forbidden by the Qur'an, but it provides no punishment. Yet, a majority of the ulema consider this to be a hadd offense and derive its punishment from the Sunnah. A third category of ulema point out that there is no distinction between hadd and tazir in the Sunnah, and consider all those crimes which are referenced in the Qur'an or the Sunnah to be hadd crimes. There are only four crimes that have been explicitly mentioned in the Qur'an: zina, haraabah (variously defined as highway robbery, forcible taking of property, or waging war against the state); shurb al-khamr (consumption of wine); and qazf (unwarranted accusation of zina). Of these, the punishment for shurb alkhamr is not mentioned in the Qur'an. Verse 5:33 of the Qur'an, which deals with haraabah, mentions four possible punishments for this category of crimes: taqteel (execution), tasleeb (crucifixion), amputation of a hand and the opposite foot, or exile. As regards zina, although the Qur'an expressly mentions the punishment of one hundred lashes in verse 24:02, a majority of the ulema have relied on certain ahadith (narrations on what the Prophet Muhammad approved) to establish rajm as the appropriate hadd punishment. See Hazoor Bakhsh v. Federation of Pakistan, 33 P.L.D. 1981 F.S.C. 145, 153 (1981) (Durrani, J., dissenting) ("No doubt the punishment for a married woman . . . is stoning to death as against [an] unmarried one who is to be given 100 lashes.").
34. Section 8 of the Zina Ordinance, which establishes the proof requirements, provides:
8. Proof of zina or zina-bil-jabr liable to hadd.-Proof of Zina or zina-bil-jabr, liable to hadd shall be in one of the following forms, namely:-hadd punishment for zina committed by a man or woman who is, or has previously been, married and has had sexual intercourse in the course of that marriage is rajm. 35 The hadd punishment for zina committed by a (a) the accused makes before a Court of competent jurisdiction a confession of the commission of the offence; or (b) at least four Muslim adult male witnesses, about whom the Court is satisfied, having regard to the requirements of tazkiyah al-shuhood, that they are truthful persons and abstain from major sins (kabair), give evidence as eyewitnesses of the act of penetration necessary to the offence. Provided that, if the accused is a non-Muslim, the eye-witnesses may be non-Muslims.
Explanation. In this section "tazkiyah al-shuhood" means the mode of inquiry adopted by a Court to satisfy itself as to the credibility of a witness. ). This decision resulted in significant embarrassment to the military regime of General Zia, which immediately amended the Constitution to grant the FSC the power to review its own judgments. JAHANGIR & JILANI, supra note 2, at 29. In 1982, the review petition was heard by a wholly reconstituted FSC: the three judges who had formed the Hazoor Bakhsh majority had since been removed, and the one dissenting judge, who had opined that rajm is a valid Islamic hadd man or woman who is neither married, nor previously been married, is public whipping of one-hundred lashes. 36 A sentence of hadd may only be executed if the FSC has confirmed it after a hearing, regardless of whether or not the defendant has filed an appeal.
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Section 6 of the Ordinance defines zina-bil-jabr as the act of having non-consensual sexual intercourse with a man or woman with whom the accused is not validly married.
38 Zina-bil-jabr is committed when the accused has had intercourse either: (a) against the victim's will; (b) without the victim's consent; (c) after obtaining the victim's consent by duress; or (d) after obtaining the victim's consent by inducing a fraudulent belief of a valid marriage.
39 Zina-bil-jabr is liable to hadd punishment if proof according to Section 8 of the Ordinance is presented before the Court. 40 The hadd punishment for zina-bil-jabr committed by a man who is, or has previously been, married and has had sexual intercourse in the course of that marriage is rajm. 41 The hadd punishment for zina-bil-jabr committed by a man who is not, and has never previously been, married is public whipping of one-hundred lashes, as well as any other punishment, including a death sentence, that the court may consider appropriate punishment, had died by the time the review petition was heard. This reconstituted FSC unanimously held that rajm was not repugnant to Islam. Id. at 29-30.
36. Offence of Zina Ordinance § 5(2)(b), supra note 1, at 52. 37. Id. § 5(3). 38. Id. § 6. Section 6(1) of the Zina Ordinance makes it clear that a woman can be accused of committing zina-bil-jabr against a man, or possibly even a woman. Contrast this with the repealed rape provisions of the Pakistan Penal Code, which defined rape as the commission of sexual intercourse "with a woman . . . [a]gainst her will . . . [or w]ithout her consent." PAK. PEN. CODE ch. 16-A, § 375 (1860) (repealed by Zina Ordinance). Other than the gender-neutrality of its language, section 6 of the Zina Ordinance mimics the repealed rape provisions. This gender-neutrality is somewhat perplexing since penetration is a requirement for criminal liability. See Offence of Zina Ordinance §4, supra note 1, at 52 ("Penetration is sufficient to constitute the sexual intercourse necessary to the offence of 'zina-bil-Jabr'."). It is, therefore, hard to conceive of a situation in which a woman may commit zina-bil-jabr with a man or another woman. Additionally, note that the section 6 definition of zina-bil-jabr excludes marital rape from its prohibition. See id. §6(1) (providing that the zina-bil-jabr prohibition applies only to those persons "not validly married"). This is a point of divergence between the Zina Ordinance and the repealed Pakistan Penal Code provisions, which provided for a punishment of up to two years imprisonment. having regard to the circumstances of the case. 42 As with sentences of hadd for convictions of zina, sentences of hadd for convictions of zinabil-jabr cannot be executed unless they are confirmed by the FSC.
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If the proof required for hadd punishment is not available, a court may still convict the accused of either zina or zina-bil-jabr liable to tazir (discretionary punishment under the Zina Ordinance) where other direct or circumstantial evidence of the commission of the offense is available. 44 The maximum tazir punishment for zina is rigorous imprisonment of ten years. 45 The tazir punishment for zina-bil-jabr is rigorous imprisonment of four to twenty-five years. 46 In cases of zina-bil-jabr committed by a 42. Id. § 6(3)(b). Note that this is the same punishment that the Qu'ran prescribes for zina in verse 24:2. See supra note 35. The Qu'ran does not explicitly take cognizance of, or prescribe punishment for, rape.
43. Offence of Zina Ordinance § 6(4), supra note 1, at 53. 44. As opposed to hadd punishments, tazir punishments are not statutorily fixed and may be left to the discretion of the judge. Compare id. § 5(2), at 52 (detailing punishment for zina liable to hadd), and id. § 6(3), at 53 (detailing punishment for zina-bil-jabr liable to hadd), with id. § § 10(2), 10(3), at 54 (detailing punishments for zina and zina-bil-jabr liable to tazir). She points out that punishment for zina as hadd requires the eyewitness testimony of four individuals, because the crime is prosecutable by the state only when it is a public act of indecency. Id. at 311-13. At the same time, the Qu'ran strictly forbids qazf, or unsubstantiated accusations of zina. When an allegation of zina is made and four eyewitnesses are not forthcoming, the Qu'ran declares:
And those who launch A charge against chaste women, And produce not four witnesses (to support their allegations), -Flog them with eighty stripes; And reject their evidence Ever after: for such men Are wicked transgressors; -Unless they repent thereafter And mend (their conduct); For God is OftForgiving, Most Merciful.
Qu'ran 24:4. Therefore, Quraishi argues, the Qu'ran forbids prosecution for zina as tazir, since such charges are invariably brought only when four eyewitnesses are not available. Quraishi, supra, at 312. In such circumstances, she continues, the only offense that should be prosecuted is the qazf committed by the complainant. See id. at 299.
46. Offence of Zina Ordinance § 10(3), supra note 1, at 54. Sections 10(2) and 10(3) of the Zina Ordinance had prescribed a sentence of whipping of up to thirty lashes in addition to imprisonment for tazir offenses. However, the Abolition of the Punishment of Whipping Act, 1996 (VII of 1996) eliminated whipping as a punishment for all offenses, including tazir, other than those "where the punishment of whipping is provided for as hadd. gang of two or more people, the tazir punishment is a mandatory death sentence.
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B. Pregnancy as Proof of Guilt
One of the primary criticisms leveled against the Zina Ordinance is that it results in the equation of rape with consensual adultery/fornication such that when a victim of rape is unable to prove that she had been subjected to non-consensual intercourse, she herself stands accused of having committed zina and is convicted and punished for that offense. This criticism is indeed founded in the stark reality of the Pakistani criminal justice system. There have been many cases where women allege the commission of zina-bil-jabr against them, but the police, taking into consideration the pregnancy caused by the alleged rape and the delay in bringing the complaint, treat their case as one of zina instead. 48 In a few of these cases, the Sessions Courts acquitted the accused rapists for lack of sufficient evidence against them, yet nonetheless convicted the female victims for the offense of zina, regarding as proof the pregnancy caused by the alleged rape. The circular argument adopted by the Sessions Courts in these cases is that extra-marital pregnancy amounts to proof that an act of sexual intercourse occurred, and since the woman has failed to prove the rape, through the absence of consent or otherwise, the sexual intercourse is therefore consensual and amounts to zina. 49. This represents a misunderstanding of the burden of proof in criminal cases. In order to convict an accused, the prosecution has to prove "beyond a reasonable doubt" that the accused committed the crime. See, e.g., 32A C.J.S. Evidence § 1308 (2006). In contrast, in order to win a civil case, a party has to prove that it is more likely than not that its claim is true. See, e.g., 32A C.J.S. Evidence § 1311 (2006). Therefore, one might legitimately say that in order to win a civil case a party has to bring sufficient evidence to show that the probability of its version of the events being true is more than fifty percent. On the other hand, it is not possible to assign a numerical value to the burden of proof in criminal cases. For example, when a trial judge in the United States instructed a jury that the standard of proof could be viewed as "seven and a half, if you had to put it on a scale" of ten, the Nevada Supreme Court reversed on appeal stating: "The concept of reasonable doubt is inherently qualitative. Any attempt to quantify it may impermissibly lower the prosecution's burden of proof." McCullough v. State, 657 P.2d 1157, 1159 (Nev. 1983).
those rape victims who ultimately escape conviction for zina end up suffering significant imprisonment prior to and during trial, and are subjected to unnecessary stigma, humiliation, and pain.
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In most jurisdictions, rape and other sexual crimes are usually exceedingly hard to prove. For example, these crimes are often committed in private, so invariably the victim's word is pitted against that of the accused. 51 Given that conviction for a crime, especially one as serious as rape, requires proof beyond a reasonable doubt, courts require the prosecution to adduce significant medical or other circumstantial evidence in corroboration of the victim's testimony. 52 In Pakistan, the possibility of credible medical evidence being available to a criminal court is minimal. When a victim alleges rape, the normal practice is to present the victim for a medical examination at a government hospital. In most cases, the medical examination reveals only limited evidence: (a) whether sexual intercourse has recently taken place as indicated by the presence of semen in the vagina; (b) whether the victim has been having sexual intercourse in the past; and (c) whether the victim has become pregnant. 53 Medical techniques which may identify the perpetrator, such as DNA testing of semen or paternity testing, have become widely available to the police and prosecution in most Western jurisdictions, but still remain unavailable in Pakistan except in the most high profile cases. 54 Nonetheless, should the prosecution fail to secure a conviction because it only managed to prove that its version of the facts was seventy-five percent probable, it may still be possible to hold that it is more likely than not that the prosecution is telling the truth. For example, whereas O.J. Simpson was found not guilty of murder at his criminal trial, he was, nonetheless, found liable at the subsequent civil trial. See Rufo v. Simpson, 103 Cal. Rptr. 2d 492, 497 (Cal. Ct. App. 2001). By the same logic, if a victim brings a charge of zina-bil-jabr but fails to prove it beyond a reasonable doubt, she may still be telling the truth. As such, there is no reason to assume if she has fails to prove zina-bil-jabr, then she must have committed zina. Treating zina and zina-bil-jabr as either/or offenses represents a logical fallacy. Given Pakistan's conservative social environment, with its stigma attachments and concerns regarding family honor such that "honor killing" is even a possibility, victims in most rape cases do not lodge complaints with the police. 55 In cases where a complaint is filed, it is usually after long and careful deliberation by the family of the accused. In many cases, the rape is only reported after the victim becomes aware of her pregnancy and realizes that she has no choice but to complain. In such situations, the rudimentary medical examinations conducted are not likely to produce any helpful evidence. In fact, the medical evidence in most cases makes the victim's position even more precarious, since it is assumed that she is making an accusation of rape only to excuse her illicit conduct. Thus, in choosing between reporting and silence, rape victims often find themselves in a lose-lose situation.
III. THE CASES
There have been at least eight reported cases in which the FSC has explicitly dealt with the question of whether pregnancy can be considered sufficient proof of zina in the absence of any other evidence. A chronological analysis of these cases, revealing the progressive development of the Court's views on this narrow issue, as well as the laws pertaining to zina and zina-bil-jabr generally, is as follows: 56 Sakina and Wali Dad were married to each other at the time of their arrest for commission of zina. The prosecution, based on the First Information Report (F.I.R.) 57 lodged by Sakina's brother, alleged that Sakina and Wali Dad had had an illicit relationship prior to their marriage. At the time of her arrest, Sakina, according to the medical examiner, had been pregnant for thirty-two weeks even though less than eighteen weeks had elapsed since her marriage to Wali Dad. Sakina's explanation for her premarital pregnancy was that it might have been the result of sexual acts she had been forced to engage in with certain visitors by her family. The Sessions Court disbelieved her, convicted both she and Wali Dad for zina liable to tazir, and sentenced them each to four years of rigorous imprisonment and thirty-three lashes. 58 In a brief judgment, a full bench of the FSC overturned both convictions. As regards Wali Dad, the Court found no credible evidence against him.
A. Sakina v. State (1981)
59 In Sakina's case, the Court stated:
In these circumstances we have no material on record to enable us to hold that Mst. Sakina had been committing sexual intercourse with others willingly. In the absence of proof of her consent she cannot be held to have committed the offence of Zina.
60
As such, the Court affirmed a cardinal principle of criminal law, that the burden of proving all the elements of the crime beyond a reasonable doubt is on the prosecution. 61 Until the prosecution satisfies that burden, the accused has no case to answer.
A woman's consent is an essential element for any conviction for the crime of zina. 62 This element has to be categorically proven by the prosecution, and cannot merely be inferred from the accused's pregnancy or other surrounding circumstances. Here, the Sessions Court had treated the question of consent as if the absence of consent is a defense that the accused has to establish to the court's satisfaction. This shifted the burden of proof to the accused. The FSC rightly corrected that error.
B. Jehan Mina v. State (1983)
63
Jehan Mina was hardly sixteen at the time of her arrest. She was approximately five to six months pregnant, and claimed that her uncle and cousin had raped her while she was visiting their home to look after a sick aunt. 64 At the time of the discovery of her pregnancy, Jehan Mina was living with another uncle, Noor Said. Allegedly, Jehan Mina's grandfather, her legal guardian, demanded that Noor Said hand Jehan Mina over to his custody so that he might kill her in order to preserve the family's honor. Noor Said refused his family's pressure, and lodged an F.I.R. with the police. Instead of initiating an investigation of zina-biljabr, the police made Jehan Mina a co-accused in a case of zina. The Sessions Court trying the case acquitted both of the accused males on the grounds that they could not be convicted merely on the basis of Jehan Mina's statement. 65 However, the court convicted Jehan Mina for zina liable to hadd, and imposed a punishment of one hundred lashes.
The FSC upheld Jehan Mina's conviction on appeal, but reduced her offense from zina liable to hadd to zina liable to tazir. Taking into consideration her "tender age" and the fact that she had been deprived of the "benefit of paternal affection," the Court reduced her sentence to three years rigorous imprisonment and ten lashes. 66 The Court provided the following rationale in justification of its decision: "[T]he basis of the conviction is her unexplained pregnancy coupled with the fact that she is not a married girl." 67 The Court added that since Jehan Mina had kept quiet for over five months, it was "difficult to believe her statement that zina-bil-jabr had been committed with her." 68 The Court also found it important that "she had the opportunity of complaining to her grandfather but . . . never did so."
69
Given that her grandfather had expressed a serious intent to kill her in order to preserve the family honor, how valid was the Court's reasoning? This case has been widely criticized and cited as a representative example of the gross injustices perpetrated under the Hudood laws. 70 According to one women's rights campaigner:
Apart from the injustice that Jehan Mina suffered from society and the system of justice, the case had serious future implications for victims of rape resulting in pregnancy. While rapists would have to be proved guilty, victims would be presumed guilty and the burden would be on them to prove their innocence.
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The legal reasoning employed by the FSC in this judgment clearly conflicted with that in Sakina. The Court in Jehan Mina appeared to have forgotten the fundamental principles of criminal liability outlined in its own precedent. Further, the purpose of the creation of an independent FSC with three ulema on its bench was to decide cases according to the Islamic injunctions laid down in the Qu'ran and Sunnah. 72 In this case, the Court based its decision exclusively on misapplied common law 65 The Siani case arose from the discovery of a stillborn fetus in a residential area. The prosecution alleged that Siani, wife of Pahalwan, had engaged in unlawful sexual intercourse with her co-accused, Ghulam Najaf, prior to her marriage, and that this relationship resulted in her pregnancy. The prosecution further charged that in order to conceal her zina and the resulting pregnancy, Siani had caused herself to miscarry and had disposed of the aborted fetus. 74 The Sessions Court acquitted her male co-accused, finding no evidence against him. The only evidence against Siani was the report of the medical examiner, who had opined that Siani showed signs of recent pregnancy and had probably miscarried around the time of the discovery of the dead fetus. 75 This was sufficient proof for the Sessions Court, which convicted Siani of the offense of zina liable to tazir under Section 10 of the Zina Ordinance and sentenced her to five years rigorous imprisonment and thirty lashes.
A single bench of the FSC, composed solely of Justice Muhammad Siddiq, overturned Siani's conviction on appeal, holding that medical evidence of pregnancy alone cannot form the basis of a criminal conviction. 76 The Court, affirming the stance adopted in Sakina, and without referring to Jehan Mina, made the following comment:
This Court has already said in several cases that a mere pregnancy/abortion or birth of an illegal child of an unmarried girl/widow or a married woman whose husband has no access to her during the relevant period, could not be sufficient to prove her guilty under section 10 of the Ordinance unless it is further proved by the prosecution that she was a consenting party for the said Zina resulting in her conception and then in abortion. 77 Unlike the accused in Sakina, Siani had not alleged that she had been subjected to zina-bil-jabr. In fact, she completely denied that she had ever had sexual intercourse prior to her marriage, or that she had miscarried. In this regard, Siani better illustrates the principle already stated: that the burden is squarely upon the prosecution to prove all of the elements of the offense, consent of the woman being the most essential. The Court in Siani considered the status of medical evidence in the following terms:
In the instant case it is an admitted fact that there is no other direct or positive evidence produced by the prosecution to substantiate the charge . . . against Mst. Siani appellant. In addition to the medical evidence the prosecution should have produced some other direct or circumstantial evidence to connect the appellant with the offence charged.
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This pronouncement makes clear that in order to secure a conviction, the prosecution has to prove all the elements of the offense through credible direct or circumstantial evidence, including the fact that the accused "was a consenting party for the commission of sexual intercourse." 79 Medical evidence of pregnancy, and by logical extension, pregnancy itself, can only provide "a piece of independent corroboration."
80 Thus, the Court unambiguously declared that pregnancy, by itself, cannot form the basis for a conviction.
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D. Rafaqat Bibi v. State (1984)
82 Rafaqat Bibi filed a complaint of zina-bil-jabr against Muhammad Suleman. However, when the medical examiner found her to be eight months pregnant, the police instead charged both of them with zina. The Sessions Court convicted Rafaqat Bibi for zina liable to tazir, and sentenced her to five years rigorous imprisonment and five lashes. The court, however, acquitted Suleman.
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A single bench of the FSC overturned the conviction. The Court stated that though Rafaqat Bibi was in the ninth month of her pregnancy at the time of the examination:
[T]he aforesaid evidence cannot be considered sufficient to convict the appellant for commission of offence of zina which has been defined in section 4 of the Ordinance, and inter alia involves willfully having sexual intercourse. In the instant case according to the appellant there was no willful participation in the sexual intercourse by her as Muhammad Suleman committed zina-bil-jabr with her. The Court considered relevant the fact that Rafaqat Bibi had filed an F.I.R. of her own volition, "wherein she had expressly stated that she had been made to submit forcibly to sexual intercourse." 85 The Court did not refer to Rafaqat Bibi's eight-month delay in filing the F.I.R., as if that fact were immaterial.
The Court also dealt with the extent to which an accused's statement may be treated as a partial confession of the fact that sexual intercourse took place and answered it in the negative. An affirmative answer to this question forms the first vital limb of the irrational reasoning of the erring trial courts. 86 89 This case resulted in widespread notoriety of the Hudood laws in the national as well as international media.
90 Safia Bibi, a twenty-year-old girl suffering from acute myopia such that she was nearly blind, was engaged in domestic service at the household of Maqsood Ahmad. She alleged that on one occasion, while she was working, Ahmad subjected her to zina-bil-jabr. 91 According to her testimony, Maqsood Ahmad's father had also raped her on a different occasion, but he was not charged with any offense. Succumbing to social and family pressures, Safia Bibi did not file a complaint with the police until she could no longer hide her pregnancy. The police arrested Safia Bibi and implicated her in a case of zina along with Maqsood Ahmad, after her medical examination revealed that she had been pregnant and had given birth. At the ensuing trial, the Sessions Court acquitted Maqsood Ahmad, but convicted Safia Bibi of zina and sentenced her to three years rigorous imprisonment and fifteen stripes.
On appeal, a single bench of the FSC reversed Safia Bibi's conviction for zina. However, the Court affirmed that there was no evidence to convict Maqsood Ahmad of zina-bil-jabr, stating that " [i] evidence that no offence was proved against Maqsood Ahmad as the bare statement of his co-accused [Safia Bibi] was not sufficient for his conviction." 92 In its judgment, the Court analyzed the relevant principles of Islamic jurisprudence in some detail and summarized the positions of the different schools of fiqh:
If an unmarried woman delivering a child pleads that the birth was the result of commission of the offence of rape on her, she cannot be punished. This is the view of the Hanafis and the Shafis. But Imam Malik said she shall be subjected to Hadd punishment unless she manifested the want of consent on her part by raising alarm or by complaining against it later.
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The Court went on to elaborate:
There is little difference between the view of Imam Malik and others on the point of law that rape with a woman absolves her of criminal liability. The only difference is on the point of the evidentiary value of the self-exculpatory statement. Imam Malik places the burden of proving the self-exculpatory evidence on the woman, and this burden can be discharged by her by proving that she raised alarm or complained against it. She can discharge her burden by production of circumstantial evidence . . . .The others, however, consider her statement including the self-exculpatory portion thereof as sufficient for absolving her of the charge. 94 So, as opposed to the view of Imam Malik, who places the burden of disproving consent on the woman, the opinion of the Hanafis and the Shafis is that the woman's statement is sufficient in itself to absolve her of all charges. This view is preferable according to the FSC, since it "is in conformity with the modern law." 95 F. Rani v. State (1996) 96 Rani was seven months pregnant when she lodged a complaint of zinabil-jabr against her two male co-accused. She claimed that she had refrained from filing a complaint because of threats made against her and her family by these men until her pregnancy became impossible to hide. The Sessions Court acquitted both males because there was no evidence against them "except the word and accusations" of Rani. The court, however, convicted Rani after taking into account her pregnancy and the de- lay in lodging the F.I.R. She was sentenced to two years rigorous imprisonment and seven lashes.
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The appeal before the FSC raised all the issues that had arisen in the previous cases. In an incisive and articulate judgment, Justice Ghous Muhammad reviewed the Court's earlier case law on the subject. First, the Court criticized the decision in Jehan Mina and recommended that it be "confined to the annals of legal history." That judgment, the Court found, was in conflict with established FSC jurisprudence. 98 As regards the issue of pregnancy being considered as proof of guilt, the Court then concluded:
(i) mere pregnancy is not sufficient to convict a woman for Zina, especially where she claims the pregnancy to have been caused due to her rape/Zina-bil-jabr by man/men who later stand acquitted on any ground;
(ii) to convict a woman for Zina, the prosecution would have to discharge the heavy onus of proof by bringing forth positive and independent evidence that the woman actually and in fact had committed Zina with her own free will and consent with another man to whom she was not lawfully married to. In this regard it may also be stated that mere proof of pregnancy or some form of medical testimony/report on its own could be of no consequence as the latter would at best only serve to be corroborative in nature . . . .
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Next, on the matter of delay in registering a complaint of zina-bil-jabr, usually considered a detriment to the victim's case, the Court opined:
On the contrary, this point would fall in favour of the female accused i.e. the appellant since she could well forward the plea that the inordinate delay by the prosecution in detecting her pregnancy would entitle her to an acquittal on the general principle that any delay in lodging the FIR/complaint weakens the case of the prosecution/complainant. 100 Finally, Justice Muhammad stated that:
[B]y its very nature 'Zina' is a joint offence requiring positive identification of a man and a woman, distinctly, consenting [to] an unlawful sexual intercourse . . . In case any one of them fails to be so identified, as has been in the present case, no offence of 'Zina' can be made out by the prosecution. . . . where he lodged the report. I have not given any statement in police station nor lodged any report to the police . . . . In fact Jamal son of Zabta Khan has committed Zina forcibly with me and my father-in-law to save his son Jamal involved accused in the case in hand. Accused Akmal has not committed Zina with me. He is innocent.
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On April 17, 2002, the Sessions Court announced the verdict. Akmal Khan was acquitted of the offenses charged for lack of evidence. However, Zafran Bibi was found guilty of the offense of zina liable to hadd, and the court imposed the punishment of rajm. No action was directed against Jamal, Zafran Bibi's brother-in-law, as he had neither been named in the F.I.R. nor charged with any offense.
Since a hadd punishment cannot be executed unless confirmed by the FSC, 106 Zafran Bibi's conviction and sentence were appealed. Delivering the judgment of the Court, Justice Fida Muhammad Khan held:
[M]ere pregnancy, by itself when there is no other evidence at all, of a married lady, having no access to her husband, or even of an unmarried girl is no ground for imposition of Hadd punishment if she comes out with the defence that that was the result of commission of rape with her.
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On the burden of proving consent, the Court reiterated that "the cardinal principle of Islamic Criminal Law that conviction of someone for commission of unlawful sexual intercourse, it is not only necessary to make certain that he/she committed that act, but it is also to be ensured that he/she committed that of his/her own free-will."
108 Finally, as regards the requirements for confessions to form the basis for a conviction, the Court emphatically stated:
It is pertinent to mention that the confession to be effective in the context of the Ordinance, firstly must be voluntary, with free consent without any coercion or inducement, secondly must be explicit as to the commission of the actual offence of Zina with free-will, thirdly must be four times in four different meetings as held in a number of cases by Federal Shariat Court and Shariat Appellate Bench and, fourthly, must 108. Id. at 17. Nonetheless, despite these forceful pronouncements, the Court managed to muddy the waters and negate the freshness of approach evidenced in Rani. On the one hand the Court insisted that the element of consent has to be proven by the prosecution, while on the other it kept referring to consent as a defense shown by the accused. Id. at 14.
be recorded by the Court who has competent jurisdiction to try the offence under the law.
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In some measure of consonance with the dicta of Rani, the Court stated that though delay in lodging a F.I.R. normally weighs negatively against an accused, that is not a hard and fast rule. In cases of zina, which invariably concern family honor, "mere delay per se is no ground for drawing [an] adverse inference."
110 Accordingly, the Court overturned Zafran Bibi's conviction.
H. Gul Hamida v. State (2004)
111
Yet another appeal from a conviction where pregnancy was used as proof of zina reached the FSC in 2004. Gul Hamida had been pregnant for approximately eight months at the time she lodged the F.I.R. She alleged that her pregnancy was the result of a rape committed by two men. The Sessions Court convicted her of zina, but acquitted the accused rapists. 112 The court inferred Gul Hamida's guilt from two circumstances: (i) her pregnancy, and (ii) her failure to disclose the rape for close to eight months.
The FSC overturned Gul Hamida's conviction, noting that she had voluntarily lodged the F.I.R. and had adequately explained her delay:
It is a known fact that in our society the girls are ordinarily hesitant to disclose such an unfortunate incident out of fear or infamy. There is always a lurking fear in the mind of the victim that she may herself be held an accused of the sin or the offence. The same apparently has happened in case of the appellant.
113
On the issue of the evidentiary value of pregnancy, the FSC held:
In the absence of any positive evidence merely on the basis of pregnancy it cannot be presumed that the victim girl was a willing partner. To record conviction under the Hudood Ordinance, evidence of an unimpeachable character is required. 
I. Summation
With the exception of Jehan Mina, the FSC cases reviewed have clearly and consistently laid down the following rules regarding the use of the evidence of pregnancy in framing charges of zina against a woman:
1. Consent is a vital element of the offense of zina. It must be proven beyond a reasonable doubt through direct eyewitness testimony, and medical as well as other circumstantial evidence. Evidence of an unexplained pregnancy, in and of itself, is not conclusive proof of consent. 115 2. When a woman alleges rape, she cannot be implicated in a case of zina. If a woman is charged with zina on account of her pregnancy and, in her defense, she alleges that she had been raped, then she must be acquitted regardless of whether or not she complained at the time of the rape. Any delay in lodging an F.I.R., or even an outright failure to do so, is irrelevant when rape is alleged.
IV. THE CONTROVERSIES
The jurisprudence of the Federal Shariat Court analyzed in this paper provides valuable insight into the nature of the debate between the proponents and the opponents of the Hudood laws. The following are some of the main arguments and counterarguments advanced by both sides:
A. The Standard Critique
The opponents of the Hudood laws have argued all along that the Zina Ordinance is blatantly discriminatory on its face as well as in its consequences. 117 For instance, they argue that the Zina Ordinance discrimi-115. This rule might only be applicable in cases where a female is accused of zina. In a recent case, the Shariat Appellate Bench of the Supreme Court considered a woman's pregnancy as evidence against a male accused. Muhammad Sharif v. State, 2006 S.C.M.R. 1170 (2005) . Charges of enticing and zina were brought against the defendant after his sister-in-law died while undergoing an abortion. Id. at 1171. The defendant's conviction was upheld based upon evidence that the deceased had resided with him prior to her death, presumably to hide her pregnancy. Id. at 1173.
116. This is in conformity with Hanafi and Shafi fiqh. See supra text accompanying notes 93-95.
117. See, e.g., NCSW Report, supra note 20, at 14; Quraishi, supra note 45, at 309. However, Charles Kennedy points out that the overwhelming number-eighty-two percent-of defendants in Hudood cases are men, and that "84% of those convicted in district and sessions courts . . . and 90% of those whose convictions are upheld by the FSC are men." Kennedy, Islamization in Pakistan, supra note 24, at 312. Even as regards cases of zina, a facially gender-neutral offense, the study found that "56% of those convicted of this crime by district and sessions courts, and 70% of those convicted by the FSC were men." Id. Therefore, Kennedy argues, "[o]ne may have legitimate quarrels nates against women through its evidentiary rules requiring four Muslim male witnesses to impose hadd punishment in zina-bil-jabr cases.
118
Since it is highly unlikely that a rape will be committed in the presence of, or be passively witnessed by, four men of a good character, it is almost inconceivable how a hadd conviction for zina-bil-jabr could ever materialize. Furthermore, if a rape is witnessed by four women instead of four men, hadd punishment cannot be awarded. As a result, this requirement deters rape victims from complaining, and indirectly encourages the incidence of rape.
An even more serious consequence of the promulgation of the Zina Ordinance has been the equation of rape with zina. This equation is not merely nominal, but substantive and substantial in that the Ordinance is regularly misused to convert complaints of zina-bil-jabr, or rape, into those of zina when the accuser fails to bring sufficient evidence to prove rape.
119 This is invariably the case in a criminal justice system characterwith the implementation of the Hudood Ordinances, but gender bias against women is not one of them." Id. at 313. For an explicit rebuttal of Kennedy's argument, see JAHANGIR & JILANI, supra note 2, at 137-38. They contend that the figures are misleading since a number of cases are converted from rape to zina. Id. However, it is difficult to understand how this makes any difference, since both offenses are prosecuted under the Ordinance. If their point is meant to suggest that more men are convicted under the Ordinance because more men are charged with rape, then it becomes easier to understand the argument. This though would then suggest that at least some men who are guilty of rape, if not all, are charged with zina-bil-jabr and convicted of that offense, and that number far exceeds the number of women prosecuted for and convicted of zina. See Kennedy, Islamization in Pakistan, supra note 24, at 312-13. 118. As Salman Akram Raja has noted, this is not a fully informed argument:
The popular perception of the Zina Ordinance, largely based on the image carried in the press, is that a raped woman must produce four male witnesses against the accused for a conviction. The legal position that a conviction leading to a tazir punishment can be maintained on the basis of other evidence, including that of the woman herself, is generally absent in the popular understanding of the Zina Ordinance. 119. It has been recommended that until the Zina Ordinance is repealed, the offenses of zina and zina-bil-jabr should be separated out into separate sections of the statute. This is recommended because:
The police frequently register rape complaints simply under Section 10 of the Zina Ordinance, without specifying the applicable subsection. The ensuing ambiguity as to the type of crime in question not only mars the police investigation but also leads to additional trauma for the rape victim because of the potential created for a wrongful prosecution for adultery.
ized by inadequate investigative and evidentiary mechanisms. The victim's situation is made worse should she become pregnant, in which case many trial courts are quick to assume that she is only alleging rape to cover up the illegitimate pregnancy. Thus, women, who are already relegated to a lesser status in various social, political, and economic settings in Pakistan, are unable and justifiably unwilling to complain when their physical sanctity is violated.
The Zina Ordinance has also provided disgruntled parents, brothers, and former spouses with an opportunity to malign young women in order to deter them from rebelling against the predominantly patriarchal family structures by asserting the rights of free choice in marriage and divorce, or sometimes even the right to live a financially independent life. 120 A majority of zina cases, it is argued, are malicious prosecutions that have the net effect of reinforcing the socio-economic subservience of women to the entrenched patriarchal norms. 121 These facets of the Hudood laws and their implementation support the discriminatory milieu of Pakistani society. So, even if such cases ultimately end in acquittal, the women who are subjected to the humiliations of trial have already suffered irreparable injustice.
B. A Staunch Defense
The above criticism is usually answered with the assertion that hadd punishments are fixed maximum punishments that are to be administered in the clearest of cases only: when the accused has freely confessed or evidence is available which proves the crime beyond all doubt.
122 Since such proof is not usually forthcoming, hadd punishments act as a deterrent only, serving the vital function of laying down fundamental moral principles. In fact, there have been no cases in Pakistan in which hadd punishments have been executed for either zina or zina-bil-jabr. 123 The majority of cases under the Hudood laws are cases of tazir offenses, HUMAN where convictions are based on the same evidentiary standards that are applicable in normal criminal trials.
It is also argued that though miscarriages of justice do occur during the trial stage of some Hudood laws cases, just as miscarriages occur in trials for all offenses in Pakistan's defective criminal justice system, those errors are corrected by the appellate courts in all but a few cases. 124 Thus, the Hudood laws' supporters argue that there are no problems inherent in the substantive rules laid down by the Zina Ordinance, as the injustices and controversies result from their misapplication. Such sentiments were expressed by the FSC in Zafran Bibi:
On account of disinformation, misunderstanding, lack of knowledge of the facts and circumstances of the case, some organizations resorted even to take out processions and demand repeal of the Hudood Laws itself without realizing that it was not the laws of Hudood (i.e. fixed sentence prescribed by Holy Qur'an and Sunnah) but its misapplication that resulted in miscarriage of justice . . . . Like other laws, the prosecuting or other components of law-enforcing machinery may err in its application in respect to various facts and circumstances, however, the ideal nature of these laws . . . is admittedly far-superior to the manmade laws on account of its highly balanced approach to individual and public interest. 125 Therefore, in defense of the Hudood laws, their proponents ultimately argue that the laws themselves are not problematic. Rather, it is their misapplication and misuse by the police and trial courts that results in the miscarriage of justice.
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C. Resolution of the Political Impasse
It is precisely at this juncture that the debate has come to an impasse; both sides believe that they have a sufficient basis for their respective positions, and a satisfactory resolution appears to be presently out of 124. As Charles Kennedy points out, " [b] ecause the percentage of acquittals on appeal is so high it is doubly important to note the speed with which cases are disposed by the courts." Kennedy, Islamization in Pakistan, supra note 24, at 311. Kennedy's study found that the average time taken by the FSC in disposing of cases was reduced from eleven months in 1981 to four months in 1987. The sessions courts, on the other hand, lagged behind, taking an average of eighteen months to decide cases after the F.I.R. was filed. Id. reach. Further, the controversies have become politicized to such an extent that it is impossible for either side to retrench.
The opposition to the Hudood laws has thus far focused on campaigning for an outright repeal of these laws. 127 This approach is unlikely to succeed so long as the vast majority of Pakistani citizens continue to believe that the Hudood laws correctly reflect the shari'ah, a conviction based on the fact that the Qu'ran expressly proscribes zina and assigns punishment for it.
128 However, few are cognizant of the reality that the Hudood laws misrepresent the shari'ah in certain vital respects, and that there are glaring defects in the legislation, such as the provision for punishment of zina as tazir.
In such a situation, it is not only unfair to decry the shari'ah for the failings of the Hudood laws, which are only a cheap imitation, but it is also impractical to argue for their outright repeal. The only viable option is to advocate for such amendments to the Hudood laws that would obviate the injustices perpetrated in the name of the shari'ah. However, such amendments are not likely to be made until a convincing critique is generated, which questions the Hudood laws' doctrinal foundations and highlights the discrepancies between the shari'ah doctrines and its counterfeit version presently in force. The possibility of such an "Islamic" critique has already been demonstrated. 129 Such a possibility can be seen in the jurisprudence of the FSC, which implicitly demonstrates the strength of such a critique. Consider again Zafran Bibi, where the Court, prior to reaffirming the principle that pregnancy by itself may not be used to prove the commission of zina, appeared to suggest the existence of some circumstances in which pregnancy will become sufficient corroborating evidence:
There is nothing on record to even presume that she was a woman of easy virtue. There is also no iota of evidence to show even that she was having any illicit liaison with any male person. The available record is also completely silent about her having been seen in the company of any accused, nominated by her in her statements. 130 Likewise, in Gul Hamida, the FSC noted that conviction for zina may be based on circumstantial evidence, presumably including evidence of pregnancy: marital pregnancy corroborated by such other evidence found sufficient to secure a conviction for zina.
If the above analysis is correct, in what circumstances may an accused be convicted for an offense of zina liable to tazir? Apparently, the only circumstances where a conviction can properly be secured is when there are eyewitnesses, but numbering less than four, or, hypothetically, when there is other conclusive evidence such as a video-recording. If there are less than four witnesses, initiating a prosecution for zina is tantamount to qazf (unwarranted accusation of zina) under recognized shari'ah principles. 137 In Muhammad Masood v. Abdullah, 138 Justice Maulana Muhammad Taqi Usmani, an alim (religious scholar) member, delivered the judgment of the Shariat Appellate Bench of the Supreme Court holding that someone who bears false witness in a case of zina will not be guilty of qazf until the Court formally declares that such a witness has lied. 139 However, the complainant in a case of zina will only avoid liability under the Qazf Ordinance if he or she can bring four eyewitnesses. In the absence of four eyewitnesses, the complainant will automatically be deemed guilty of qazf whether or not a court declares that he or she has lied. Further, the Court expressly overruled an earlier FSC decision which had held that a complainant of zina who fails to produce four eyewitnesses may only be liable for qazf if the accusation of zina had been made in bad faith.
D. Reformation of the Hudood laws
Reform, pursuant to an Islamic critique, rather than repeal, represents the only hope for resolving the intractable argumentation over the Hudood laws. Preferably, such reform should be implemented through appropriate amendments to the Hudood Ordinances. However, until such amendments become politically feasible, it is advisable to press for the reformation of Hudood laws before the Shariat courts. After all, the Shariat courts have the power to review legislation for compatibility with shari'ah principles.
At the least, the Shariat courts should be asked to harmonize their own jurisprudence so that their precedents may be widely known, followed where applicable, or critiqued if they represent a perversion of Islamic injunctions. Until now, the FSC has failed to regularly refer to its own previous judgments, or rationalize them. For example, in the cases reviewed, only Rani discussed prior FSC precedent. 141 In Zafran Bibi, the Court failed to refer to any of its own precedents, including Safia Bibi, which followed a similar reasoning. A harmonization of the law will enable lawyers to cite the appropriate cases before the trial courts, ensuring that errors of law are reduced. In order to achieve this, academics, human rights activists, and women's rights campaigners should give greater attention to researching and analyzing the jurisprudence of the Shariat courts in Pakistan. 142 This will enable them to disseminate relevant and 141. See Rani, 35 K.L.R. 1996 Sh.C. at 151-59 (using the holdings of Sakina, Safia Bibi, and Siani to disagree with the holding of Jehan Mina).
142. The critics of the Hudood laws have thus far focused primarily on those decisions of the Sessions courts embodying miscarriages of justice and case studies of police brutality. Further, the critics have shown such a distrust of the FSC that they have failed to carefully analyze its decisions. See supra note 21 and accompanying text. As Julie Dror Chadbourne notes, this approach is not only incomplete, but it is also fundamentally unhelpful:
Despite the social, legal and political impact of the Zina Ordinance in Pakistan, there is still little or no analysis of the substantive law relating to the Offence of Zina. . . . Instead, Pakistani practitioners as well as the Western media have focused their energies on publicizing a few "shocking" cases and on expressing their beliefs that the Ordinance is wrong and must be repealed. While it is true that there are problems with the Ordinance and that it has the capacity to support a social system which is highly biased against women, it is crucial that activists stop the debate on these points long enough to understand how the Ordinance actually affects the lives of women and girls in Pakistan. Until they do, they will remain denuded in their advocacy efforts because they will see neither the true impact the Zina Ordinance has on people living in Pakistan nor will they see that in the eye of the storm the judiciary is their greatest ally in ameliorating the practical impact of the Zina Ordinance. correct information to all concerned parties, including the public. Such efforts will also facilitate more effective representation of the innocent victims.
The second range of options that ought to be pursued is to advocate the adoption of enhanced procedural safeguards. For instance, Parliament passed the Criminal Law (Amendment) Act, 2004, 143 which mandates that only a senior police officer of the rank of superintendent may conduct an investigation in a case of zina, and an arrest may be made only with the permission of the court. 144 These provisions do not apply to cases of zina-bil-jabr. Other procedural safeguards may include the appointment of specialist and more qualified judges for Hudood trials in the Sessions Courts. Alternatively, the FSC may be decreed the trial court in Hudood laws cases. The FSC is arguably more competent to try such cases, and has demonstrated a much more refined approach towards the enforcement of Hudood laws than the Sessions Courts. Further, it may be made mandatory for adequate medical tests to be performed in cases of zina before any prosecutions are initiated. Though this would require significant expenditure for the necessary facilities and infrastructure, the development of adequate forensic investigation mechanisms is a pressing need and such an effort is feasible as well as easily justified.
V. CONCLUSION
This paper has attempted to expand the debate concerning the Hudood laws and their enforcement in Pakistan. It has done so through examination of the FSC's precedents on the controversial issue of pregnancy as proof of zina. Admittedly, sufficient evidence has not been adduced to conclusively prove that the Shariat courts have developed an approach that has rebutted the criticisms of the skeptics. 146 In fact, it has not even been argued that the Shariat courts are capable, by themselves, of resolving all the difficulties. This is because many of the current problems are rooted in the investigative, prosecutorial, and procedural deficiencies of Pakistan's criminal justice system, and are therefore beyond remediation through reform of substantive laws.
Nonetheless, it has been argued that the debate concerning the Hudood laws in Pakistan has been both misleading and unproductive, because not all of the relevant aspects and nuances of the issues have been explored. First, the role of the Shariat courts in shaping the law through the implementation of coherent and just Islamic doctrines of criminal liability has been overlooked. Second, the possibility of obviating some of the procedural defects in the criminal justice system, not only in the context of the Hudood laws but also other "secular" criminal laws, has also been underestimated. If a more nuanced perspective on the Hudood laws is adopted-incorporating the possibility of substantive reform in accordance with an Islamic critique implemented preferably through statutory amendments, coherent case law, enhanced procedural safeguards, and a general reform of the criminal justice system-this may lead to a resolution of these controversies. The alternative is a continuation of an ideological struggle in which the politicos win but the victims lose out.
VI. POSTSCRIPT
As of the date of publication, the processes of reform advocated in this paper have begun to materialize. For the first time since the enactment of the Hudood Ordinances, mainstream news media organizations in Pakistan have started a dialogue on the laws and their the conformity to Islamic injunctions. 147 Additionally, on November 15, 2006, the "Protec- 146 . But see Kennedy, Islamization in Pakistan, supra note 24, at 309-11 (arguing that the statistical data on the disposition of Hudood Ordinances appeals shows that the FSC has played a significant role in moderating the zealousness and remedying the incompetence of sessions court judges).
147. This public debate began when Geo Television, a leading Urdu-language Pakistani television network, launched a series of programs entitled Zara Sochieye. Zara Sochieye, http://www.geo.tv/zs. In these programs, notable religious scholars, lawyers, for-tion of Women (Criminal Laws Amendment) Bill" 148 was passed by the National Assembly after receiving support from both the government and several opposition parties. 149 The bill proposes several major changes to the Zina Ordinance:
